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To the HONORABLE THE UNITED STATES 
Sia CUIT COURT OF APPEALS, FOR THE 
NINTH CIRCUIT: 

' Your petitioner, The Equitable Trust Company 

‘of New York, appellant in the above entitled cause, 

Tespectfully petitions this Honorahle Court to grant 

- rehearing in said cause. And your petitioner es- 

pecially claims error in the decision filed herein in 

the following particulars: 

1. The Court has construed Sections 3408 and 
+4111 of the Idaho Revised Codes so as to authorize 
general creditors to intervene in mortgage foreclos- 

ure suits with the right to contest the validity of a 

shattel mortgage valid between the parties, whereas 

the Supreme Court of the State has repeatedly held 
that a general creditor of a common debtor cannot 
intervene in a foreclosure suit for such purpose, or 
any purpose, but that such a contest can only be made 
by a subsequent purchaser or mortgagee or a cred- 
ltor who has acquired a lien upon the property by 
execution, attachment, or some legal process against 
the specific property involved in the foreclosure suit; 
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and such construction has been given to similar stat- 
utes by the Supreme Courts of other States and ap- 
proved by the Supreme Court of the United States, 
particularly in Smith vs. Gale, 144 U. S. 509, 36 

lbs OC Ge 

2. The Court construed Section 3418 of the Idaho 
Revised Codes as sustaining the rights of the appel- 
lees in this cause, whereas that section applies only 
to foreclosure of chattel mortgages by affidavit de- 
livered by the mortgagee to the sheriff, directing the 
sale of the property by the sheriff without the insti- 
tution of a suit by the mortgagee, and it has no ap- 
plication whatever to appellees in this cause; and 
the decision of this Court in that respect is contrary 
to both the statutes and the decisions of the highest 
court of the State of Idaho. 

3. The Court seemingly overlooked the fact that 
the Receiver had been appointed in a general cred- 
itors’ suit and that he was not receiver in the mort- 
gage foreclosure suit, but had possession of the prop- 
erty under his appointment in the general creditors’ 
suit, and was made defendant in the foreclosure suit, 
to the end that this possession might be dsacreed 
subject to the superior rights of the mortgagee un- 
der the mortgage lien, and the Receiver could ob- 
viously be required to surrender to the Special Mas- 
ter for sale under the decree only such property as 
was covered by the mortgage lien; the remainder of 
the property of the solvent debtor would necessarily 
remain in the possession of the Receiver for the pro 
rata benefit of all general creditors for whom he was 
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acting, and no preference right to such general as- 
sets not covered by the mortgage could be acquired 
by any general creditor intervening in the foreclos- 
ure suit; for clearly the Court in the foreclosure suit 
could not reach any property except what was cov- 
ered by the mortgage; the remainder would remain 
in the possession of the Receiver, as theretofore, un- 
der the order in the general creditor’s suit appoint- 
ing him Receiver for the benefit of all creditors. 

4. The Court erred in not passing upon the right 
of the Receiver to contest the validity of the mort- 
gage as to the property in question on behalf of all 
creditors, and in apparently overlooking that ques- 
tion in the record, it appearing from the record that 
the Receiver made the same defense to the validity of 
the mortgage as did the appellees, whose claims were 
sustained (Rec. pp. 181-182). And your petitioner, 
if it is denied a lien on the property as mortgagee, 
respectfully insists that the Receiver should be 
awarded the property so that it may be distributed 
in the general creditors’ suit pro rata between all 
creditors, including your petitioner as the holder of 
a claim for deficiency. 

5. The Court has seemingly overlooked the appeal 
taken on behalf of a number of general creditors, in- 
cluding the Intermountain Electric Company, the 
Thousand Springs Power Company, and the Guar- 
anty Trust Company of New York, on behalf of 
themselves and all other general creditors of said 
Great Shoshone and Twin Falls Water Power Com- 
pany, which appeal was allowed by this Court and 
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is covered by a supplemental transcript of the rec- 
ord. No reference is made to said appeal in the de- 
cision, but it is expressly stated in the decision that 
none of the general creditors, except the American 
Water Works and Electric Company sought to in- 
tervene in the trial court, thus leaving the inference 
that they were fully protected, whereas the record 
is undisputed that a majority of the general credit- 
ors, including your petitioner on its claim for de- 
ficiency, will receive practically nothing on their 
claims while the appellees, who are also general cred- 
itors, will be paid in full. 

6. That the decision in this case establishes the 
impossible rule that general creditors must sepa- 
rately and individually intervene in foreclosure suits, 
and that a foreclosure suit may thus be converted 
into a suit not only against the mortgagor and those 
having any specific claim in or to the property, but 
also against all general creditors of the mortgagor 
and claimants to the property. 

7. The decision establishes the unprecedented 
rule that where a receiver has been appointed in a 
general creditors’ suit and an independent suit of 
foreclosure is afterwards brought, the creditors who 
have proved their claims in the receivership suit must 
intervene in the foreclosure suit in order to protect 
their rights, and that they must at their peril keep 
informed as to all litigation outside of the general 
creditors’ suit affecting the common debtor, for if 
they fail to intervene in any suit, even though they 
have no notice of its pendency, within such time as 


, 
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the court deems proper, they are forever barred from 
sharing in the fruits of the litigation. 

8. The Court has assumed that the right of inter- 
vention in a Federal Suit in Equity is governed by the 
statutes of the State and not by the Equity Rules and 
Federal equity practice. 

9. Your petitioner should not be deprived of its 
right to share with the unsecured creditors on its 
claim for deficiency, and as it is not guilty of any 
laches, misconduct or failure to assert its rights to 
the property awarded to the few creditors who inter- 
vened in the foreclosure suit, it should be allowed its 
pro rata share of what is denominated the ‘“Unse- 
cured Creditors’ Fund.” The fact that it unsuccess- 
fully claimed the property under its mortgage does 
not bar it from asserting its right as a creditor on an 
equality with the intervening creditors. 


ARGUMENT 


The opinion rendered by this Court shows clearly 
that the lengthy discussions in the briefs of counsel 
of subjects having only a collateral or indirect bear- 
ing on the questions involved has served simply to 
confuse the court as to the main issues involved, and 
the garbled extracts from Idaho decisions in appel- 
lees’ briefs has seemingly led the court into a con- 
struction of the Idaho statutes so clearly contrary to 
the construction given them by the Supreme Court of 
the State that we cannot in fairness either to our cli- 
ents or the Court do otherwise than call the matter 
to the Court’s attention in a petition for rehearing; 
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and we believe that a re-examination of the record 
and the Idaho statutes and decisions will show that 
there is ample grounds for granting a rehearing and 
finally sustaining the contentions of this appellant. 

As the decision now stands, this Court has sus- 
tained our contention that the trial court did not cor- 
rectly apply established principles of equity govern- 
ing cases of this kind, and that the decision of the 
trial court, therefore, rested upon principles that 
were fundamentally unsound. But the court has 
gone further and beyond the contention of any of 
the parties, and held that the trial court was wrong 
in its construction of the State statutes and deci- 
sions, thus leading to the unusual situation that this 
Court has sustained the decree of the trial court 
though it has held that the trial court was wrong on 
every point discussed in its opinion and upon which 
it rested its decision. 

The trial court held: 

(a) That a general creditor did not under the 
Idaho statutes have the right (1) to intervene in a 
foreclosure suit; and (2) to be heard to question the 
validity of the mortgage, but that in order to so in- 
tervene and challenge the validity of the mortgage 
it was necessary to have a specific interest in or lien 
upon the mortgaged premises (Record p. 182). 

(b) That the appellees, because they had filed 
their claims in the general creditors’ suit and ob- 
tained the allowance thereof even though ex parte 
and without notice to other creditors, had acquired 
an interest in or lien upon this specific property 


a 
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sufficient to enable them to contest the mortgage 
and intervene in the foreclosure suit, basing this er- 
roneous conclusion upon the misapplication, if not 
a misconstruction, of a Federal decision by Judge 
Taft, a decision of the Supreme Court of the United 
States, and one of the Supreme Court of California 
resting upon insolvency statutes and having no ap- 
plication to general creditors’ suits (Record pp. 183- 
184). 

Our main contention on this appeal was to show 
that the court was wrong in its decision on the point 
stated in paragraph (b) above, as that was the ba- 
sis of the trial court’s decision, and if it was wrong 
on that point a reversal of its decision, we believed, 
would necessarily follow. As to that contention, 
this court has said (p. 10): 

“We readily concede that none of the inter- 
vening creditors of the insolvent corporation 
had or acquired any lien on any of its personal 
property.” 


And again, on our contention that there could be no 
preference between general creditors, this Court 
said (p. 15): 

“Where he is not appointed for the purpose 
of impounding it for a specific purpose, the ap- 
pointment of a receiver of property by a Fed- 
eral Court is for the protection and preserva- 
tion of all rights and interests therein existing 
at the time of such appointment. 

“Authorities to this effect are so numerous 
that we think it is unnecessary to cite them.” 
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The foregoing propositions having been decided 
against appellees, the entire basis of the decision of 
the lower court was removed and a reversal would 
have necessarily followed, except for the fact that 
this Court then proceeds further to hold that the 
trial court was also wrong on the proposition stated 
in paragraph (a) above, viz., that under the Idaho 
statutes a general creditor could neither intervene 
in a foreclosure suit nor challenge the validity of a 
chattel mortgage, that was valid between the par- 
ties, under Section 3408 of the Revised Codes. 

It follows from the foregoing that this Court, as 
stated above, has decided against the trial court on 
every point upon which its decision rested, and still 
sustained the decision. While this may occasionally 
happen, we feel keenly that this Court has miscon- 
strued the Idaho statutes and Idaho decisions, and 
our contentions are supported by the decision of the 
learned trial Judge, and because of his long residence 
and extended experience at the bar in the State of 
Idaho and his familiarity with its statutes and de- 
cisions- his views on local law should be entitled to 
even more than the usual consideration. 

As a further general observation on the decision, 
we are impressed with the fact that the Court must 
have labored under a misapprehension of the facts 
disclosed by the record and the supplemental record 
of certain appellants. We have here two wholly 
independent suits, one commenced by Guy I. Towle, 
a general creditor, on behalf of himself and all other 
general creditors, for the appointment of a Receiver 
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of all the property, rights and assets of the debtor 
(Great Shoshone and Twin Falls Water Power Com- 
pany). A receiver was appointed and he immedi- 
ately tock possession of all the property, including 
what is involved in this litigation. While the re- 
ceiver was thus in possession of such property, this 
appellant commenced a suit to foreclose a mortgage 
covering, as it believed, all the property in the pos- 
session of the Receiver, and it therefore made the 
Receiver a party defendant in the foreclosure suit. 
Manifestly, it could not disturb the possession of the 
receiver except as to property on which it had a lien 
prior or superior to the claim of the receiver. 

In the foreclosure suit the only question that could 
be involved or determined was the extent of the mort- 
gagee’s lien, or the property that would be subject 
to that lien, and the right of the mortgagee to take 
from the possession of the receiver and sell under 
its mortgage would necessarily be limited to the 
property subject to the mortgage lien. All other 
property must obviously be left in the possession of 
the receiver, who held it not by any order or right 
given him in the foreclosure suit, but under the or- 
ders made in the general creditors’ suit. The Tria! 
Court, however, allowed the plaintiff in the general 
ereditors’ suit and three other creditors, who had 
ex parte obtained the allowance of their claims be- 
fore any time had been fixed within which creditors 
might object to each others’ claims or submit their 
claims for final approval, to intervene in the fore- 
closure suit without notice to other creditors; and 
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these creditors were in effect awarded, in the fore- 
closure suit, property in the possession of the re- 
ceiver in the general creditors’ suit and over which 
the court had held the mortgage did not extend. 

We think this is impossible under any theory of 
sound reasoning or sound law. Clearly there seems 
to have been a confusion of rights and a confusion 
of suits, for manifestly what the mortgagee could 
not take away from the receiver by its mortgage 
must remain in his possession as receiver in the gen- 
eral creditors’ suit, and be held and disposed of by 
him for the benefit of the creditors for whom he was 
acting under his order of appointment. 

With these general observations, we pass to a con- 
sideration of some of the matters discussed in the 
opinion filed by this Court. 


Right to Intervene in Federal Suits in Equity is Not 
Controlled by State Statutes 

The right of intervention is discussed by the Court 
with reference to the local law. The Court was 
seemingly led into this error by the discussion of the 
subject from this viewpoint by appellees in their 
brief, and substantially no attention was given to 
that question by this appellant for the reason that 
the right to intervene had apparently little or no 
bearing on the case. Our contention was that under 
Section 3408 of the Revised Codes no one, whether a 
party to the suit from the beginning or made so by 
intervention, could contest the validity of the mort- 
gage, except a purchaser or creditor having a lien 


\ 
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or claim against the specific property involved in the 
suit. This was based upon the substantive law of 
mortgages in the State of Idaho, and not upon rules 
of pleading or general statutes relative to interven- 
tion. 


Section 3418 Has No Application to This Swit 

The Court quotes Section 3418, which was urged 
by appellees in their brief as supporting their con- 
tentions, and which reads as follows: 

“The right of the mortgagee to foreclose, as 
well as the amount claimed to be due, may be 
contested in the District Court by any person 
interested in so doing, for which purpose an in- 
junction may issue if necessary.” 


While we shall show later that even under this 
statute the contest cannot be made except by one who 
has a specific claim to or lien upon the property in- 
volved, the fact remains that this section has not 
the slightest bearing upon the questions involved, 
for it relates to another form of foreclosure, viz., 
the foreclosure of chattel mortgages by affidavit de- 
livered by the mortgagee to the sheriff with instruc- 
tions to seize the property and sell it without the 
formality of a suit of foreclosure being brought. 

Section 8412 of the Idaho Revised Codes reads as 
follows: 

“Any mortgage of personal property, when 
the debt to secure which the mortgage was given 
is due, may be foreclosed by notice and sale as 
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hereinafter provided, or it may be foreclosed by 
action in the district court having jurisdiction 
in the county in which the property is situated.”’ 
(Our italics. ) 


This section is followed bv Sections 3418, 3414, 
3415, 3416, 8417 and 3418, dealing with the sale of 
property by the sheriff under the first method of 
foreclosure referred to in the above section. The 
alternative method of foreclosure by suit in court is 
not referred to in this title (Civil Code) but is pre- 
scribed in the Code of Civil Procedure. And Section 
3418 simply permits a creditor having the necessary 
interest to bring suit to enjoin the sheriff from sell- 
ing the property under the first method of foreclos- 
ure described in Section 3412. For manifestly the 
parties are entitled to a hearing before the property 
is sold, but there could be no occasion for an inde- 
pendent action enjoining proceedings in a foreclos- 
ure suit; if the parties have any right to the prop- 
erty involved they should intervene in the foreclosure 
suit. 


Right to Intervene Only Remotely Involved 

The Court next quotes Section 4111 relative to the 
right of parties to intervene generally in pending 
suits, but, as stated above, this would seem to have 
no bearing on this case, for it relates exclusively to 
matters of pleading by parties in intervention, and 
in no way modifies the substantive law of mortgages 
as set forth in Section 3408. 


——— 
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Construction By Idaho Supreme Court of Statutes 
Involved Here 

The Court cites Union Trust and Savings Bank 
vs. Idaho Smelting & Refining Company, 24 Ida. 
735, as authority for the right of appellees to inter- 
vene in the present suit. We think neither the stat- 
ute nor the decision has any bearing upon the right 
of intervention in Federal courts of equity; but even 
assuming that they have, the decision referred to 
can not possibly help the appellees. In that case Sec- 
tion 3408 of the Revised Codes was not involved, and 
was not cited or referred to, and the creditors who 
sought to intervene had obtained judgments which 
they alleged were liens wpon the property of the 
judgment debtor which had been transferred to the 
Idaho Smelting & Refining Company, as they 
claimed, in violation of a constitutional provision 
prohibiting “the leasing or alienation of any fran- 
chise so as to release or relieve the franchise or 
property held thereunder from any of the liabilities 
of the lessor or grantor, or lessee or grantee, con- 
tracted or incurred in the operation, use, or enjoy- 
ment of such franchise, or any of its privileges.” 
(Sec. 15, Art. II, Idaho Constitution. ) 

It appeared in that suit that the debtor, the Coeur 
d’Alene Smelting Company, had suits pending 
against it when it transferred all its property to the 
Idaho Smelting & Refining Company, which had an 
outstanding mortgage or trust deed to the Union 
Trust & Savings Bank on all of its property, includ- 
ing after-acquired property. Later the pending 
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suits resulted in judgments against the Coeur 
d’Alene Smelting Company, and thereafter the Un- 
ion Trust & Savings Bank commenced a suit to fore- 
close against the Idaho Smelting & Refining Com- 
pany, seeking to impress the lien of its mortgage 
upon the property which the latter had received from 
the Coeur d’Alene Smelting Company; and _ the 
judgement creditors of the Coeur d’Alene Smelting 
Company sought to intervene and to have their 
judgment liens impressed on that property ahead of 
the mortgage lien. They sought also to contest the 
validity of the mortgage on the ground that the 
bonds thereunder had been issued in violation of an- 
other section of the Idaho Constitution, viz., Section 
9 of Article XI, which provides that “No corpora- 
tion shall issue stocks or bonds, except for labor 
done, services performed, money or property actu- 
ally received; and all fictitious increase of stock or 
indebtedness shall be void.” 

We think no one would question the right of these 
judgment creditors to intervene in that suit if they 
observed the usual rules of pleading; and in any 
event, the decision, as stated above, does not even 
purport to construe Section 3408 relative to chattel 
mortgages as to the interest which a party must 
have in the property before he can take advantage 
of the irregularity in the execution or filing of the 
mortgage. 

This Court next refers to the case of Neustadter 
Bros. vs. Doust, 18 Ida. 617, and says that case “‘is 
wholly unlike the present one.”’ And, further, 
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“We do not understand the case last cited to 
hold that under the provisions of the Idaho stat- 
ute that has been cited a chattel mortgage, un- 
accompanied by the affidavit of good faith and 
not recorded as required by the State statute, 
is valid as against all creditors of the mort- 
gagor, except such as have a lien upon the prop- 
erty ;” 


And further, that there is nothing inconsistent be- 
tween the case last cited and that of Union Trust 
& Savings Bank vs. Idaho Smelting & Refining Com- 
pany, supra. Clearly there can be nothing inconsis- 
tent between the two cases, for the Union Trust & 
Savings Bank case dealt solely with the question of 
pleadings in intervention, while the Neustadter case 
‘did not involve intervention at all, but was a suit 
brought under Section 3418 of the Idaho Codes to 
enjoin a sheriff from selling personal property un- 
der the foreclosure of a chattel mortgage by affida- 
vit placed in the hands of the sheriff with instruc- 
tions to seize and sell the property. The Neustadter 
case, however, so clearly lays down the interest 
which a creditor must have in the property covered 
by mortgage before he can contest the validity of 
the mortgage, either under Section 3418 or 3408, 
that it is directly in point in this case and conclu- 
sively settles the substantive law of the State in fa- 
vor of this appellant and against the appellees. 

This Court apparently fell into the error of ac- 
cepting the quotation in appellees’ brief from the de- 
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cision of the Neustadter case and did not notice that 
it was not even obiter dictum but was simply a gen- 
eral criticism of what the complaint did not contain, 
with some general observations as to what it should 
have contained. The heart of the decision is found 
in what was not quoted in appellees’ brief, and in 
what is not quoted in the decision of this Court. After 
the court had criticized the pleading of the plaintiffs 
in the injunction suit against the sheriff it went on 
to show that it would be impossible for plaintiffs 
under any circumstances to state a cause of action, 
for the reason that they did not have such interest 
or lien in or against the specific property foreclosed 
upon as to entitle them to contest the mortgage. 

We especially desire to call the Court’s attention 
to what was really decided in the Neustadter case, 
and that follows immediately after the quotation in 
appellees’ brief and the quotation set out in the de- 
cision. The Court said: 

“This action is brought by the plaintiff to re- 
strain the sheriff under the provisions ef Sec- 
tion 8396, Revised Statutes, (now Section 3418, 
Revised Codes), which is as follows: ‘The right 
of the mortgagee to foreclose, as well as the 
amount claimed to be due, may be contested in 
the district court by any person interested in 
so doing, for which purpose an injunction mav 
issue if necessary.’ It will be noticed from the 
foregoing section that the right of the mort- 
gagee to foreclose his mortgage and sell the 
property covered by it, may be contested by 
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‘any person interested in so doing.’ The ques- 
tion arises as to whether a general creditor who 
has no lien upon the property either by contract 
or by judgment, and who in no way connects 
himself with an interest in the property by hen 
or attachment, is an ‘interested party’ within 
the meaning of this statute. The courts seem 
to have quite generally held that such a general 
creditor is not an interested party. It was held 
in an opinion by Mr. Justice Field of California, 
in the case of Horn v. Voleano Water Co., 13 
Cal. 62, 78 Am. Dec. 569, that in order for a 
person to be an ‘interested party’ so as to en- 
title him to intervene under a statute which au- 
thorized ‘interested persons’ to intervene, that 
his interest ‘must be that created by a claim to 
the demand, or some part thereof, in suit, or a 
claim to, or lien upon, the property, or some 
part thereof, which is the subject of litigation. 
A simple contract creditor of a common debtor 
cannot intervene in a foreclosure suit. The 
foregoing case seems to have been frequently 
cited with approval and followed, as will be 
seen from 1 Cal. Notes, 578. 

“In Howe v. Cochran, 47 Minn. 408, 50 N. 
W. 368, the Supreme Court of Minnesota, in 
considering the right of a general creditor to 
contest the validity of a chattel mortgage, said: 
‘The defendants were not in position to ques- 
tion the bona fides of the mortgage to the plain- 
tiff. It is only a subsequent purchaser or mort- 
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gagee or a creditor who has laid hold of the 
mortgaged property by legal! process who on 
that ground can object that the mortgage is in- 
valid.’ 

“In People’s Sav. Bank v. Bates, 120 U. S. 
556, 30 L. Ed. 754, 7 Sup. Ct. Rep. 679, a case 
that was taken up from the State of Michigan 
to the Supreme Court, it is said: ‘A creditor 
at large cannot attack a chattel mortgage as 
fraudulent until he has obtained judgment, exe- 
cution or some legal process against the mort- 
gaged property.’ The Supreme Court cites and 
reviews a number of cases in support of this 
position. 

“In West Coast Grocery Co. v. Stinson, 13 
Wash. 255, 43 Pac. 35, the supreme court of 
Washington had under consideration Section 
1656 of the Code of that state, which is to the 
same effect and in part identical with our Sec- 
tion 3396, and held that, before a creditor could 
be heard to contest the foreclosure, he must 
show ‘an interest in the subject matter.’ (Rock- 
ford Watch Co. v. Rump, 12 Wash. 647, 42 Pac. 
213; Yetzer v. Young, 3 S. Dakw263, 52 N. ae 
1054; Fearey v. Cummings, 41 Mich. 376, 1 
N. W. 946; McCormick Harvesting Machine 
Co. v. De La Mater, 114 Iowa, 382, 86 N. W. 
365; Street v. Oliver, 56 Iowa, 744, 10 N. W. 
276; Treanor v. Bank, 90 Iowa, 575, 58 N. W. 
914.) 

“Tt would seem from the foregoing authori- 


21 


ties that even if the plaintiff had otherwise 
pleaded a good cause of action, he would still 
not be within the purview of the statute, in that 
he in no way connects himself with an interest 
in or claim upon the property about to be sold. 
When he prosecutes his action, and seeks to en- 
join a sheriff from the discharge of his official 
duty under process delivered him, the plaintiff 
should be required to state a good cause of ac- 
tion, and connect himself with such an inter- 
est as would entitle him to relief before being 
allowed to proceed further. Such has not been 
done in this case, and the demurrer was prop- 
erly sustained. If the plaintiff conceived that 
this mortgage was absolutely void, or that any 
part of the property offered for sale by the de- 
fendant sheriff was not covered by the mort- 
gage, he had an ample, plain, and speedy rem- 
edy at law by attachment. The judgment is af- 
firmed, with costs in favor of respondent.” 


In view of what is said in the above quotation we 
do not see how it is possible for this Court to sav 
that the Idaho court in that case held that a general 
creditor could intervene in a foreclosure suit and 
contest the mortgage, or that it did not hold anything 
to the contrary. The conclusion of the court is cer- 
tainly summed up in the last paragraph, after it 
has reviewed the authorities, viz.: 

“That even if the plaintiff had otherwise 
pleaded a good cause of action, he would still 
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not be within the purview of the statute, in that 
he in no way connects himself with an interest 
in or claim upon the property about to be sold.” 
(Our imallres: ) 


And further, 

“Tf the plaintiff conceived that this mortgage 
was absolutely void, or that any part of the 
property offered for sale by the defendant sher- 
iff was not covered by the mortgage, he had an 
ample, plain and speedy remedy at law by at- 
tachment.” (Our italics.) 


Clearly the Supreme Court held in the above case 
that a general creditor could not contest a mortgage, 
and the decision of this court is certainly in direct 
conflict with the decision of the highest court of the 
State. The Trial Court so understood the Idaho de- 
cisions and statutes, for it did not cite any of these 
decisions in support of its own decision, but, on the 
contrary, it attempted to rest its decision upon the 
erroneous doctrine of general creditors obtaining a 
lien upon the property through the filing and ap- 
proval of their claims in the general creditor’s suit. 

This Court next refers to the case of Ryan vs. 
Rogers, 14 Ida. 309, and Martin v. Holloway, 16 
Ida. 513, and says that they are not inconsistent 
with what this Court has said in its decision. Again 
we think the Court has been misled by the garbled 
statements and dicta from these decisions quoted in 
the brief of appellees. 
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In Ryan v. Rogers the Trustee in Bankruptcy 
brought the suit against the mortgagee and the sher- 
iff and contended that the mortgage was absolutely 
void. The mortgage covered a stock of merchan- 
dise and the mortgagee permitted the mortgagor to 
remain in possession of the property and to sell and 
dispose of the goods in the usual course of business 
without applying the proceeds of sale upon the mort- 
gage debt. The court savs, after referring to these 
facts and decisions relative to such mortgages: 

“Notwithstanding these facts, however, the 
mortgage would be good as to any remaining 
property covered by it as between the mort- 
gagor and mortgagee, in the absence of attach- 
ment or other lien or encumbrance prior to the 
mortgagee taking possession. (Citing cases.) 

“In this case the mortgagee took possession 
of the remaining property covered by the mort- 
gage prior to any creditors’ rights initiating by 
reason of an attachment lien or other encum- 
brance on the property whereby a general cred- 
itor could bring himself within the purview of 
the statute and acquire a right to contest the 
mortgage. (Neustadter Bros. v. Doust, 13 Ida. 
617, 938 Pace. 978.) Possession of the remain- 
ing mortgaged property having been taken by 
the mortgagee prior to the rights of any cred- 
itor attaching thereto, the mortgagee would be 
exempt from the application of the general 
mle.” (Our italics. ) 
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Clearly the court held and decided in that case that 
the right of a creditor to question a mortgage could 
not be initiated except by the acquisition of some 
lien. If a general creditor could make the contest, 
why have the courts invariably determined the rela- 
tive rights of the parties with reference to the date 
of possession by the mortgagee and the date of the 
attachment or levy under execution by the creditor? 
Manifestly, these courts have all been wrong if this 
Court is correct in its construction of the Idaho stat- 
utes, for it has always been held that where the mort- 
gage was irregular and was subject to contest the 
mortgagee could protect himself by obtaining pos- 
session of the mortgaged property before the cred- 
itors acquired some lien by attachment or levy. 

We agree with the court that there is nothing in- 
consistent between the decisions in Neustadter Bros. 
vs. Doust and Ryan vs. Rogers, but neither decision 
has anything in common with Union Trust & Sav- 
ings Bank vs. Idaho Smelting & Refining Company. 

In Martin vs. Holloway, 16 Ida. 513, 529, the court 
quotes with approval the foregoing from Ryan vs. 
Rogers, and adds: 

“In that case this court held that while it 
would, as a matter of law, be a fraud upon at- 
taching creditors, and avoid the mortgage where 
the mortgagor was permitted to remain in pos- 
session of the stock of merchanclise, where the 
stock was double the value of the debt, and con- 
tinue to sell such stock in the ordinary course of 
trade long after the debt matured, still where 
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the possession of such property was surren- 
dered to the mortgagee prior to the date attach- 
ing creditors’ rights attached, the possession of 
the mortgagee would be exempt from the ap- 
plication of the general rule.” (Our italics.) 


The court then reviews the authorities on the right 
of the mortgagee to take possession and thereby 
make his mortgage good when it would otherwise 
have been subject to contest, and then adds: 

“We believe the rule announced in this case 
is correct, and that where a chattel mortgage 
is valid between the parties, even though for 
some reason it be void as to creditors, yet if the 
property be delivered to the mortgagee prior to 
the time any specific right or lien upon the prop- 
erty is acquired by a creditor, the possession of 
such mortgagee is valid, and may be main- 
tained and the property sold under the provi- 
sions of such mortgage. *  * A general 
creditor has no more right to the property than 
the mortgagee, even though the mortgage be 
void as to creditors. Either may procure a lien 
upon such property in any method known to 
the law, and if a mortgagee takes possession of 
the mortgaged property, even under a mort- 
gage void as to creditors, his possession cures 
such defect and gives him the right to maintain 
such possession as security for his debt, and if 
this is done with the consent of the mortgagor 
prior to the time the general creditor secures an 
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attachment, the mortgagee’s right becomes 
prior to that of the attaching creditor.” (Our 
italics. ) 


We submit that the Idaho decisions must be con- 
strued as holding that the right of a creditor to con- 
test a mortgage arises when he obtains a lien by at- 
tachment or levy upon the property, and not before. 
That was the construction placed upon these deci- 
sions by the learned trial Judge, and we think it is 
settled law not only in the State of Idaho but in prac- 
tically every jurisdiction where the substantive law 
as to mortgages is substantially as it is in this State. 
Some of the courts have considered it solely from 
the standpoint of the general right to intervene in 
litigation, and others have based it upon the mort- 
gage statutes similar to Section 3408 of the Idaho 
Codes. 

The leading case on the subject is Horn vs. Vol- 
cano Water Co., 13 Cal. 62. This has been cited and 
approved in nearly all the western States, by this 
Court, and by the Supreme Court of the United 
States in Smith v. Gale, 144 U. S. 509. 

Horn vs. Voleano Water Co., supra, was first ap- 
proved by the Idaho Supreme Court in 1869 in Peo- 
ple vs. Green, 1 Ida. 285. In that case the Idaho Su- 
preme Court in discussing the right to intervene, 
said: 

“The right to intervene has been taken from 
the Code of Louisiana, and adopted into our 
practice. It is not every kind of interest which 
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will entitle a party to intervene. The true rule is 
laid down by Chief Justice Field in Horn vs. 
Volcano Water Co., 13 Cal. 62.” (Our italics.) 


A rather full review of the authorities will be 
found in First National Bank of Las Vegas v. Clark 
fel iM.) 153 Pac: 169. 

The Supreme Court of South Dakota, in Yetzer vs. 
Young, 3 S. D. 268, 52 N. W. 1054, a case frequentlv 
cited by other courts, had before it a case where a 
general creditor sought to intervene in a foreclosure 
suit. The court said: 

“The first question presented is as ta the qual- 
ifications of an intervener. Our statute respect- 
ing intervention, when and how it may take 
place, is the same as that of California, and 
practically like that of Minnesota and Iowa. 
Any person may intervene ‘who has an interest 
in the matter in litigation,—in the success of 
either party.’ Appellant contends that as a 
simple judgment creditor she had such ‘an inter- 
est in the matter in litigation’ as entitled her 
to intervene, the argument being that the ob- 
ject of plaintiffs’ action was to get possession 
of the goods, to appropriate them to the pay- 
ment of their alleged mortgage, and thus re- 
duce and divert the fund out of which she might 
otherwise collect her judgment, and that she 
was directly interested in preventing this. The 
subject matter of the litigation was plaintiffs’ 
right to take the goods under their mortgage. 
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It went only to the possession. In this question 
appellant could not be concerned, unless she had 
some interest in the goods that might be af- 
fected by such change of possession. We do not 
think appellant’s interest as a general judgment 
creditor, either in the matter in litigation or in 
the goods, was sufficiently direct or immediate 
to entitle her to intervene. Upon this point the 
case of Horn v. Water Co., 18 Cal. 62, is instruc- 
Lives “4% —% 

“The ‘matter in litigation’ in the original ac- 
tion in which appellant sought to intervene was 
plaintiffs’ right to the possession of the goods 
under their mortgage. In such an action ap- 
pellant could not intervene without showing 
that she had some interest in or relation to the 
property upon which the Jaw could recognize 
her right to appear for and protect it from go- 
ing even temporarily into the wrongful posses- 
sion of another. In this respect there is an an- 
alogy between the qualifications of an inter- 
vener and one entitled to attack a conveyance 
as fraudulent. A general creditor, either con- 
tract or judgment, may not do it. He must 
first become interested in the particular prop- 
erty he desires to reach, by attaching his claim 
to it. In case of real estate, this may be done 
in this state by docketing a judgment in the 
proper county, or, in case of personal property, 
by levying an execution or attachment. The 
property involved in this case was personal 
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property, and we do not think that appellant, as 
a judgment creditor merely, was entitled to in- 
tervene.”’ 


We think it is unnecessary to extend the discus- 
sion on this subject. We cannot see that there is any 
room for contention that the Idaho Supreme Court 
decisions and Section 3408 should not be construed 
as we contend they should be, and it was for that 
reason the Trial Court based its decision upon other 
grounds which, as this Court has expressly held, were 
unwarranted and untenable and cannot be sustained 
under the accepted rules governing general cred- 
itors’ suits. Certainly there is nothing about this 
ease that calls for the application of a new doctrine 
that is subversive of the settled law of the State. 


Your Petitioner on its Claim for Deficiency is En- 
titled to Share in Proceeds from Property 
Not Covered by Mortgage. 

In the event it should finally be held that your 
petitioner’s mortgage was subject to contest by ap- 
pellees, and that it did not cover the property which 
was sold and the proceeds from which constitute 
what is known as the “Unsecured Creditors’ Fund,” 
then your petitioner respectfully insists that it is 
entitled to share, with appellees on its claim for de- 
ficiency, pro rata the proceeds in that fund, for 
clearly your petitioner cannot be charged with laches 
for failure to intervene in the foreclosure suit, and 
it has not been guilty of any conduct that would em- 
power the court to forfeit (if that were under any 
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circumstances possible) its right to share in that 
fund. 

Your petitioner in good faith claimed all the prop- 
erty under its mortgage, and it has sought to estab- 
lish the lien of its mortgage against all the property, 
but should it fail to do so there can be no authority 
for penalizing it and placing it in the class with the 
ereditors who did not appear in the foreclosure suit. 
Certainly, as a general creditor, it is entitled to share 
with Towle, Hahn, Shank and the executors of the 
McClelland Estate. We can conceive of no theory 
upon which, if the general creditors are divided into 
classes, your petitioner should not be placed in the 
class with those who intervened in the foreclosure 
suit, for surely your petitioner has not been guilty 
of laches in pressing its claim, and it has done noth- 
ing that can justify a discrimination between it and 
the intervening creditors. The fact that it laid claim 
to all cannot deprive it of its proportionate part. 

Your petitioner, however, while claiming the right 
to share with the intervening creditors in the unse- 
cured creditors’ fund, in the event all the general 
creditors are not entitled to share in such fund, does 
not concede the right of the Court to distinguish be- 
tween the intervening creditors and the other gen- 
eral creditors who have filed their claims in the re- 
ceivership suit and relied upon the receiver and the 
court to protect their rights and assemble the assets 
of the insolvent debtor. And we shall next consider 
those parts of the decision which give a preference 
to the intervening creditors over other creditors. 
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Intervening Creditors Not Entitled to Preference 
This court says in its opinion (p. 15): 

“The receiver in the present suit therefore 
held all of the personal property of the insolvent 
corporation to which the trustee’s lien did not 
apply, for the benefit of the complainant in the 
receivership suit and for such of the general 
creditors of the insolvent debtor as should join 
therein. So far as appears all such general 
creditors did so join except the appellant Amer- 
ican Water Works and Electric Company.” 


The Court is certainly mistaken as to the facts 
shown by the record. All the creditors had filed 
their claims in the Receivership suit, but only four of 
them came into the foreclosure suit. The Receiver- 
ship suit had not been consolidated with the mort- 
gage foreclosure suit and there had been no exten- 
sion of the Receivership proceedings over the fore- 
closure suit or for the benefit of the mortgagee. The 
Receiver was acting exclusively under his appoint- 
ment in the general creditors’ suit, and none of the 
general creditors had been made parties to the fore- 
closure suit, except Guy I. Towle, and Carl J. Hahn. 
The latter had a judgment which it was believed was 
a lien on some of the real propertv covered by the 
mortgage. So far as the record shows, none of the 
other general creditors had any knowledge whatever 
of the foreclosure suit, although it seems to have 
been well understood among the creditors that all the 
assets of the corporations were subject to a large 
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mortgage. The status of the proceedings and the 
attitude of the creditors is well stated in the brief of 
appellees on behalf of the intervening creditors, as 
follows, (p. 42): 

“But four creditors from the general cred- 
itors’ suit sought an opportunity at the last mo- 
ment, after the receiver had failed and neglect- 
ed to represent them, to intervene in the fore- 
closure suit, an entirely different and distinct 
suit, and wrest from the mortgagee certain 
property which otherwise would have gone to 
the mortgagee, not to the general creditors in 
the receivership suit.” 


And again, (pp. 92-96) : 

‘““‘No receiver was appointed in the case at bar. 
The receiver was appointed in an altogether dif- 
ferent suit, started six months prior to the com- 
mencement of the foreclosure suit. * * Many 
creditors filed their claims in the receivership 
suit. The creditors merely allowed their claims 
to lie on file in the receivership suit. This con- 
dition existed for several months in the receiv- 
ership suit. For several months the creditors 
in the receivership suit did not even take the 
trouble to prove their claims in the receivership 
suit, as they supposed that the lien of the deed 
of trust of the Equitable Trust Company would 
take all of the assets of the insolvent debtor, and 
it was supposed that the creditors in the receiv- 
ership suit, except the secured creditor, the 
Equitable Trust Company of New York, would 
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get only two or three per cent. on their claims 
and possibly nothing whatever. * * * 

“At the time this foreclosure case was 
brought, and practically down to the date of the 
trial of this foreclosure case, it was supposed 
by all the creditors that the Equitable Trust 
Company of New York could take all of the 
property of the insolvent debtor to satisfy its 
deed of trust. So general was this supposition 
among the creditors in the receivership suit that 
the creditors in the receivership suit did not 
even take the trouble to prove their claims in 
the receivership suit.” 


Now note—Is their conduct open, fair and frank, 
and consistent with the theory of the general cred- 
itors’ suit in which these same parties had sought 
protection, and secured the approval and allowance 
of their claims? 

Continuing they say: 

“Then, just a few days before the trial in the 
foreclosure suit, L. M. Plumer and E. B. Scull, 
as executors of the estate of L. L. McClelland, 
deceased, upon an examination of the bill of 
complaint, discovered to theii’ agreeable sur- 
prise, what no other creditor had found, that 
there was a defect in the deed of trust and one 
of the supplemental mortgages, then being fore- 
closed in this foreclosure suit, to-wit: that the 
deed of trust and supplemental mortgage though 
covering personal property which was not a con- 
stituent part of a public service corporation’s 
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plant and not necessary for the maintenance, 
operation and repair of the said plant, had not 
been executed with the formalities required by 
the statutes of the State of Idaho. * * * 

“Thereupon this claimant immediately called 
this discovery to the attention of the other three 
claimants, the Towle claim, the Hahn claim and 
the Shank claim. * * * Immediately the 
McClelland claim was proved in the receiver- 
ship case, and the three other claimants proved 
their claims in the receivership case, having first 
notified the receiver. (It should be noted that 
no notice had ever been given the creditors to 
make proof of claims or to object within any 
fixed date to the claims of other creditors, and 
the approval of these four claims was ex parte 
with notice only to the receiver.) * * The 
claims were duly allowed and approved by the 
court. 

“The court thereupon allowed the claimant 
to intervene in the foreclosure suit. The pro- 
cedure upon the Shank claim was practically the 
same. These interveners did not delay the tria! 
but filed their answers immediately. 

“The parties immediately proceeded to trial 
in the foreclosure suit * * * These four 
claimants were the only creditors that had been 
diligent enough to prove their claims in the re- 
ceivership suit, were the only creditors that at- 
tempted to assert their rights in the foreclosure 
Sune. 
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It should be noted that these intervening creditors 
made the “discovery” on the eve of the trial of the 
foreclosure suit; that they did not communicate their 
information to any of the other creditors or to the 
receiver; that they did not request the receiver to 
make a claim to the property on behalf of all the 
creditors; that they did not seek to intervene and 
make the contest in the foreclosure suit on behalf of 
all the creditors in harmony with the theory of the 
general creditors’ suit, which Towle had previously 
brought, and in which they had all filed their claims 
and sought relief; but they intervened in the fore- 
closure suit solely for the purpose of obtaining an 
advantage for themselves and over the other cred- 
itors. It should be noted also that not until Decem- 
ber 24th following did the Court fix a date when the 
creditors should make proof of their claims and file 
cbjections to each other’s claims, and it then fixed 
February 14th, 1916 (Ree. p. 346.) 

We have found no precedent for relief being ex- 
tended by courts of equity in such cases. The inter- 
vening creditors and all other creditors were repre- 
sented by the receiver, and whatever contest was 
necessary should be made by the receiver on behalf 
of all the creditors. In this case the contest was 
made by the receiver as well as by these intervening 
creditors (Record, bottom of page 181 and top of 
page 182). But the trial court held that while the 
intervening general creditors could attack the mort- 
gage the receiver, who represented all the creditors 
could not attack it, or, in any event, it awarded the 
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proceeds of the property to the intervening creditors 
and not to the receiver. 

In our original brief (pp. 19-20, 25, et seq.) and 
in our reply brief the authorities on this phase of the 
litigation are cited and quoted from at length, and 
we shall not extend the discussion here. But we 
earnestly insist that there is no precedent for such 
discrimination between creditors and no authorities 
supporting it have been cited either by this Court or 
the trial Court, and we confidently assert that none 
can be found; for such action seems totally inconsis- 
tent with both law and equity, and we can conceive 
of no reason why the conduct of the intervening cred- 
itors in concealing their information from the other 
creditors and making the contest solely on their own 
behalf should so strongly appeal to any court as to 
establish a precedent here that cannot be followed in 
other cases and must soon be overruled by this Court. 

If the Receiver or his counsel were unwilling to 
make a proper contest, which certainly is not the case 
here, the court could have appointed other counsel or 
allowed one or more of the creditors, at the expense 
of the receivership estate, to make the contest by 
their own counsel for the benefit of all creditors. 
Manifestly when the claim of the mortgagee to 
take the property was decided adversely to it, the 
property remained as theretofore in the possession 
of the receiver in the general creditors’ suit. And 
neither this Court nor the trial Court has shown how 
or by what authority the court in the foreclosure suit 
could reach over into the general creditors’ suit and 
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take from the receiver in that suit property not cov- 
ered by the mortgage and sell it in the mortgage fore- 
closure suit for the benefit of a few general creditors 
whose claims had been filed in the Receivership suit. 

We submit, therefore, that if any of the defend- 
ants or parties to this litigation could contest the 
mortgage it must be the receiver for and on behalf 
of all creditors, and not a few general creditors who 
“slipped by night,” as it were, out of the general 
ereditors’ suit into the foreclosure suit on the eve of 
the trial and seized property of the commen debtor 
to which they previously had no greater right than 
ether general creditors, and which was at the time 
in the possession of the receiver, appointed at their 
instance and in their behalf. 

There are seemingly other errors in the opinion 
in the statement of the facts, but as they relate 
largely to the intervention of the American Water 
Works and Electric Company and to matters that 
properly concern the Intermountain Electric Com- 
pany, the Thousand Springs Power Company and the 
Guaranty Trust Company of New York, whose ap- 
peal appears to have been entirely overlooked by the 
court, we shall not discuss the matter here. 

In conclusion, we most earnestly insist that the 
decision of this court is in conflict with the decisions 
of the Supreme Court of the State of Idaho on the 
construction of local statutes: that the facts were 
seemingly not made clear to the court and the state- 
ment thereof in the opinion seems unfair to the Court 
and prejudicial to the parties; that the decision ap- 
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parently rests on principles not heretofore sanctioned 
by courts of equity in the administration of assets 
of insolvent debtors in general creditors’ suits; that 
the reasons for granting a rehearing and consider- 
ing further the facts and the questions of law and 
equity involved far outweigh anything that can be 
urged against changing the decision. 
Respectfully submitted, 
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